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A Weak Heed in Court 


By John P. MacKenzie 

Washington Post Staff Writer 

The “Nuremberg defense” 
that collapsed last week at the 
court-martial of Capt. Howard 
B. Levy is not expected to rock 
the foundations of American 
law. 

Even if defense attorney 
Charles Morgan Jr. had 
■amassed enough evidence of 
“war crimes” to satisfy the 
military jury should hear it, 
the case would probably still 
have gone as a bizarre episode 
and not as a legally binding 
precedent. 

None of the rulings of 
the trial officer, Col. Earl 
V. Brown, carries the weight 
of a ruling by the Court of 
Military Appeals. 

Other tribunals are especial- 
ly free to ignore — and they 
l have ignored — the underly- 
i ing assumption of Col. Brown’s 
rulings that the Nuremberg 
defense can be used because 
of an international treaty bind- 
ing on domestic military and 
civilian courts. 

Many Questions Raised 

But precedent-shattering or 
not, the court-martial at Fort 
Jackson, S.C., comes at a time 
of increased public concern 
with the problems of personal 
responsibility and loyalty in 
war. 

The Levy case raises many 
of the same questions as the 
Nuremberg trials, the Adolf 
Eichmann trial, the post-Civil 
War “Andersonville trial” and 
others, and it is no accident 
that these trials have been 
dramatized. 

"What is the Nuremberg de- 
fense? It is the opposite side! 

| of the coin from the defense 
offered by the Nazi war crimi- 
nals of World War II. 

At those trials, the Nazis in 
the dock, in the face, of ground 
rules established by the 1945 
Treaty of London or London 
Agreement, repeatedly sought 
to excuse their conduct hs 
mere obedience to the orders 
jOf superiors. 

I In response, the Nuremberg 


ridiculed by Supreme Court 
Justice Robert H. Jackson, 
chief United States prosecutor 
at Nuremberg, in Ms closing 
address to the tribunal 

Said Jackson: 

“The contention that the ab- 
solute power of Hitler pre- 
cluded a conspiracy crumbles 
in face of the facts of record. 
The defendants may have be- 
come slaves of a dictator, but 
he was their dictator.” 

Lower-echelon German of- 
ficers i ' at subsequent trials 
made the same efforts, but 
met the same fate on the issue 
of guilt. And Eichmann, who 
dispatched millions of Jews 
to their death, raised a similar 
defense at his trial in Israel 
to no avail 

The reverse principle was at 
issue in Levy’s court-martial 
as the result of the surprise 
decision of the military judge 
to permit a “war crimes” de- 
fense. 

Defense attorney Morgan 
had not formally raised the 
defense before Col. Brown, 
presiding trial officer, said he 
would hear it. The defense 
then sought to prove that 
obedience would implicate 
Levy in a war crime for which 
he might one day be account- 
able. 

Fails to Make Link 

At such a reckoning day, 
the reasoning ran, it would be 
no defense for Levy to plead 
obedience to the commands of 
superiors. This argument was 
aimed at the charge of in- 
subordination. It apparently 
would not help Levy against 
the companion charges of un- 
dermining Army morale with 
(spoken and written denunci- 
ations of the Vietnam war. 

But the defense failed, in 
the court’s view, to link Levy’s 
function as a medical training 


tribunal invoked Article 8 of 
the (treaty’s charter for the 
trials, which specified: 

’he fact that the defendant 
“ pursuant to order of his 
’eminent or of a superior 
11 not free Mm from re- 
insibility, but may be con- 
•ed in mitigation of pun- 
ent if the tribunal de- 
fines that justice so re- 
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ie defense of superior or- 
by high-ranking Nazis was 


officer to the combat activ- 
ities that he claimed amount- 
ed to international crimes. If 
pressed, the defense would 
have had trouble proving that 
the London “Treaty” was bind- 
ing at all, since it was never 
ratified by the Senate. 

TMs issue was raised recent- 
ly in the Supreme Court when 
David H. Mitchell III sought 
review of his 5-year sentence 
for refusing to report for 
Army induction. He had 
pleaded the Treaty of London 
as a defense, but lower courts 
had ruled that it was im- 
material, especially in a draft- 
1 dodging case. 

The Supreme Court denied 
review March 20, with Justice 
William O. Douglas the lone I 
dissenter. 



